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Attorneys opposing traumatic brain injury
claims have turned with increasing
frequency to neuropsychologists as
defense experts. The defense neuropsy-

chologist performs written testing of the plaintiff
during a Rule 4:101 examination and then comes to
trial ready to give opinions which undercut the
plaintiff’s case.

In years past, the defense neuropsychologist
typically would have been called to testify that his
interpretation of the plaintiff’s test data established
that the plaintiff’s performance is within the
normal range and the plaintiff’s mental functioning
is not impaired. The defense neuropsychologist
often would reinterpret as normal the test scores
obtained by the plaintiff’s neuropsychologist, or
might otherwise challenge the methodology or
conclusions of the plaintiff’s expert.

This type of testimony was centrally within the
expertise of neuropsychologists. Administration of
neuropsychological tests, scoring of the results,
and categorization of the scores (e.g., as above
average, average, low average, borderline im-
paired, impaired, severely impaired) is the kind of
function that neuropsychologists have long
performed.2

In recent years, however, neuropsychologists
have been called with increasing frequency to offer
a new kind of opinion. The defense neuropsycholo-
gist attempts to testify that the plaintiff’s test
scores establish the plaintiff is malingering,
feigning or exaggerating his symptoms, that his
purported impairments are of questionable validity,
that his test results are “atypically abnormal” and
inconsistent, and/or he was not using his “best
efforts” during the testing process.

In a recent jury trial of a mild traumatic brain-
injury case in Fairfax Circuit Court, the authors
faced two heavily credentialed defense
neuropsychologists who attempted to offer this
type of testimony. A pretrial Motion in Limine was
filed, seeking to limit and exclude much of their
testimony. Several weeks before trial, Judge Jane
Marum Roush held that the experts “will not, in
direct testimony, opine that the plaintiff is lying,
faking, malingering, or not credible.” 3 Judge
Roush further stated from the bench that no expert
should be permitted to state opinions that
amounted to “any variation” of these opinions.4

Additionally, Judge Roush also stated from the
bench that any reference to “secondary gain”
would “invad[e] a province of the jury.” 5

At trial, the Court was asked to amplify the
earlier Order and to preclude the defense
neuropsychologists from giving any opinions or
testimony that the plaintiff did not use his “best
efforts” on their testing, was “not trying,” “exag-
gerated his symptoms,” or produced results that
were “worse than you might have expected.” The
Court agreed that all of these variations were also

inadmissible, and limited the testimony of the
defense nueropsychologists accordingly.6 After a
four-day trial, the jury returned a verdict of $1.5
million.7

A review of pertinent scientific literature and legal
authorities demonstrates that the ruling of the Fairfax
County Circuit Court is well grounded and correct.
“Malingering” testimony and similar opinions by
neuropsychologists are not scientifically reliable and
should be excluded under numerous well established
principles of evidence law.

Current efforts to use “malingering” testimony
can be traced back to outdated, purportedly
scientific literature which many years ago pro-
posed the notion of “accident neurosis.” This
speculative concept was premised on the unproven
assumption that brain injury patients involved in
litigation become markedly better after their cases
resolved. Although this notion still enjoys some
popularity among those who have not studied the
issue, professional articles and studies have shown
that the concept of “accident neurosis” was never
based upon any substantial scientific foundation.8

Thus, even neuropsychologists who frequently
testify for the defense have admitted, in their more
candid scholarly articles, that while some defense
attorneys may accuse brain-injury claimants “of
exaggerating their complaints in order to gain large
settlements, . . . research has not supported this
claim.” 9

Some researchers were initially very skeptical
about whether a brain injury with lasting conse-
quences could be sustained even though no loss of
consciousness occurred, the person seemed normal
at the time of the injury, and subsequent diagnostic
imaging of the brain revealed no evidence of brain
injury. Once again, however, actual scientific study
of this question eventually showed “that persisting
cerebral dysfunction sometimes can result from a
seemingly mild head injury even in the absence of
gross neurological complications,” 10 and even
though there is no loss of consciousness and the
person appears normal at the time of the injury.11

Research has shown that an entire category of
brain injury known as “diffuse axonal injury”
causes microscopic brain damage which usually
cannot be detected on CT [computerized tomogra-
phy] and MRI [magnetic resonance imaging]
scans.12 Even though diffuse axonal injury is
commonly “invisible” it can result in severe
dysfunction.13 This type of injury is most fre-
quently associated with motor vehicle collisions.14

Lay people are, of course, usually unaware of
these scientific findings regarding brain injuries.
Thus, despite the scientific findings reviewed
above, litigants without positive diagnostic images
who have persisting problems months and years
after an alleged brain injury are often unfairly
suspected of malingering, or of exaggerating or
faking their problems and deficits.
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Testimony from a defense neuropsychologist
regarding “malingering” or similar opinions would,
if allowed, provide a seemingly “scientific” basis
for these suspicions. This testimony would be
particularly damaging since the neuropsychologist
would often be backed by a lengthy curriculum
vitae listing scores of published articles, creating
an impression of scientific reliability and certainty.

Thus, if neuropsychologists are allowed to
testify that a plaintiff is malingering, faking,
feigning, or exaggerating, the testimony may well
have an important, perhaps even decisive impact,
on the jurors deliberations. Moreover, because
defense neuropsychologists may have impressive
academic credentials and are often very experi-
enced and skilled witnesses, cross-examination
may be inadequate to undo the damage done by
such testimony. Correct determination of the
admissibility of neuropsychological opinions of
this sort is therefore vitally important. Addition-
ally, courts have every reason to carefully scruti-
nize the admissibility of the opinions of defense
neuropsychologists since, unlike the plaintiff’s
treating neuropsychologist and doctors, they have
no treatment relationship with or professional
obligations to the plaintiff. Rather, the sole reason
for their involvement in the case is they are hired
and paid by the defense to examine the plaintiff
and testify for the defense at trial.

Although the admissibility of testimony and
opinions regarding “malingering” has not specifi-
cally been addressed by the Virginia Supreme
Court, the general principles which govern the
admissibility of expert opinions are well-devel-
oped. Even a cursory review of Virginia law
readily establishes that expert testimony must be
carefully scrutinized by trial courts. Under Virginia
law, such testimony is admissible only if it satisfies
numerous independent evidentiary requirements.

In civil cases, expert testimony is admissible
only when it: 1) will assist the trier of fact in
understanding the evidence,15 2) is based on an
adequate foundation,16 and 3) is not in any way
speculative or founded on assumptions that have an
insufficient factual basis.17 When an expert has
failed to consider all variables bearing on the
inferences or conclusions the expert purports to
draw from the facts observed,18 the testimony is
inadmissible. Expert testimony must be excluded if
it consists of or contains inadmissible hearsay.19

When unfamiliar scientific evidence is offered,
the trial court must make a threshold determination
regarding whether the evidence is scientifically
reliable.20 Moreover, even if all other evidentiary
requirements are met, the proponent must also
establish that the particular expert being called to
testify in fact possesses sufficient qualifications
and expertise to reliably and authoritatively render
each aspect of the opinions and testimony that he
intends to offer.21

Virginia courts have also consistently held that
expert opinion is inadmissible if it improperly
invades the province of the jury.22 The credibility
of any witness or party is, of course, classically an
issue which falls squarely and solely within the
purview of the jury.23 The Virginia Supreme Court
has held that it is improper even to suggest that
there is a scientific way to determine whether a
witness is telling the truth.24 Furthermore, the
Court has held that “in reality, in our system of
justice, the jury decides what is true and what is
not.” 25 The Supreme Court has specifically held
that expert testimony cannot be used even to imply
that another witness’s testimony is not credible
since “the jury properly resolves those issues
without expert testimony.” 26

Often, when expert testimony is challenged as
inadmissible the proponent of the evidence will
argue that any flaws and problems in the evidence
can be brought out on cross-examination, and thus
there is no need to exclude the evidence. Trial
courts may be tempted to allow questionable expert
testimony into evidence on the theory that its
weaknesses can be exposed on cross-examination
and the jury can then determine what weight
should be given to it.

This approach is not permitted under Virginia
law.27 Rather, the Virginia Supreme Court has
made clear that the trial court must act as the
“gatekeeper” charged with the responsibility of
limiting expert testimony to its proper bounds.28 It
is “for the trial court, not the jury, to decide
whether the proper and sufficient foundation had
been laid for the introduction of” the expert
testimony.29 The admissibility of expert testimony
presents a “strictly legal question” for decision by
the Court.30 If the proffered expert opinions are not
admissible, the jurors should never hear them.
Moreover, it unnecessarily lengthens and compli-
cates the trial to allow direct testimony and cross-
examination of experts regarding opinions which
ought to have been excluded.

Indeed, if cross-examination were sufficient to
overcome the effect of inadmissible expert
testimony, there would be no need for the numer-
ous decisions of the Virginia Supreme Court
carefully limiting the nature and scope of expert
testimony that may properly be admitted into
evidence. Particularly in the case of testimony
from a highly-educated, articulate, persuasive,
experienced, extensively-credentialed expert, there
is every reason to believe that cross-examination
will be insufficient to correct the harm done by
allowing the jurors to hear expert testimony which
ought to have been excluded. Presumably, it is for
precisely such reasons that the Virginia Supreme
Court has again and again held that trial courts
committed reversible error by allowing into
evidence expert testimony which failed to satisfy
even just one of the numerous evidentiary require-
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ments which must be met prior to admission of
such evidence.31

The mere fact that a witness is qualified to
testify as an expert does not relieve the trial court
of its duty to act as the “gatekeeper.” Rather, the
court must make the required threshold admissibil-
ity determinations as to each and every aspect of
an expert’s testimony which is challenged. “Quali-
fication of an expert witness does not insure
admission of his every statement and opinion.”32

Are the requirements of Virginia evidence law
met when a defense neuropsychologist offers
opinions that the plaintiff is malingering, faking,
feigning, or exaggerating his symptoms? Applica-
tion of the evidentiary standards reviewed above
compellingly demonstrates that opinions of this
type should be excluded on numerous grounds.

A recent comprehensive survey of attempts by
neuropsychologists to research and study “malinger-
ing” indicates that opinions regarding malingering
and similar matters have not achieved scientific
reliability, but rather are riddled with problems,
uncertainties, and inaccuracies.33 Research that has
directly examined the capacity of neuropsychologists
to detect malingering “has provided little basis for
confidence in their success.” 34 There is little or no
evidence that the subjective opinions of neuro-
psychologists regarding malingering are reliable.35

A 1994 study indicated that even neuropsychologists
performed comprehensive assessments including
face-to-face contact with examinees they still had
problems accurately detecting malingering.36 Clini-
cians with extensive experience did no better than
those with limited experience.37 Additionally, “there
is no credentialing or related process that provides a
direct and representative assessment of a
neuropsychologist’s capacity to detect malingering.”38

These studies indicate that neuropsychological
methods and tests for detecting malingering have
not achieved anything that even approaches
scientific reliability. Indeed, in the clinical and
forensic context, assertions that malingering
opinions are reliable are almost entirely speculative
since, “[i]n many, if not most, instances, the
clinician does not receive feedback on the accuracy
of positive or negative identifications of malinger-
ing.”39

Defense neuropsychologists often claim that
their opinions are based upon numerous studies
regarding malingering. Obviously, however, the
trial court cannot simply accept the defense
neuropsychologist’s bare, self-serving claims of
expertise on the subject, and likewise cannot
accept at face value his assertions that this topic is
sufficiently developed to be amenable to “expert”
testimony. Rather, the party offering the expert
testimony must prove that the purported expert is
indeed qualified to offer each and every one of the
proposed expert opinions. In making this determi-
nation, the court must be mindful that the “ex-

pressed belief of a witness that he is an expert does
not ipso facto require his qualification. . . . The
facts must show that he possesses sufficient
knowledge, skill or experience to make him
competent to testify as an expert on the subject
matter of the inquiry.”40

As previously noted, even the fact that the witness
is unquestionably a highly trained and experienced
neuropsychologist with extraordinary credentials does
not end the inquiry. Instead, the court must determine
whether the expert is qualified to offer each opinion
that he proposes to offer.41

Furthermore, even to the extent that the neurop-
sychologist points to purported malingering
“studies” and malingering “expertise,” the Court
must itself examine the basis for these claims.
Many of the purported “malingering studies” are
“based exclusively or primarily on clinical impres-
sions and anecdotal evidence (although terminol-
ogy or descriptions of methodology sometimes
makes it sound as if the data were something more
than this).”42 Such self-styled “malingering
studies” often have involved only small numbers of
people, and their reliability is suspect for this
reason as well.43 Furthermore, these efforts often
involve attempts to distinguish between normal
people and normal people pretending to malinger.
This is a determination that is almost never
involved in real-life situations, where the defense
neuropsychologist is purportedly attempting to
distinguish between a person who actually has a
brain injury and a person faking a brain injury.44

Indeed, the whole topic of malingering is still a
matter of pervasive “scientific controversy.”45

There is even extensive debate and uncertainty
over how to define “malingering.”46 Insight into
the full measure of uncertainty that plagues this
subject matter is revealed by the following com-
ment in a neuropsychological treatise regarding
malingering: “[I]t is difficult to know how best to
identify something you do not know that much
about.”47

Even the limited number of studies of “malinger-
ing” that have been attempted are of questionable
value for numerous reasons. Studies in which some
test subjects are told to try to perform poorly may
serve as a “helpful beginning” but “will rarely yield
findings that, by themselves, can be safely applied to
clinical practice. In fact, one usually has little basis
for determining how well such methods will work in
practice.”48 There is no reason to believe that a person
who is pretending to be malingering at the request of
a researcher will perform in the same manner as a
person who is actually malingering in real life.
“Malingering studies have often been criticized
because the circumstances under which research
subjects falsify [their symptoms or performance]
differ from those under which real malingerers
operate.”49

In fact, “[a]s is widely recognized, a fundamen-
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tal problem with malingering research is that one
cannot identify a representative sample of real-life
malingerers to study.” 50 “The seeming paradox is
that one would need to know how to identify
malingerers before conducting the studies needed
to learn how to identify malingerers, at which point
one would not need to do the studies.” 51

Neuropsychologists are even not sure “what
sources of information . . . might be most helpful
in detecting malingering.” 52

Determination of a “base rate” for malingering is
vitally important to efforts to develop accurate
tests for malingering. Once again, however,
neuropsychologists are plagued by uncertainties.
“Although estimates (guesses) have sometimes
differed by many orders of magnitude, no one
really knows the base rates for malingering . . . .” 53

In short, a defense neuropsychologist’s or
defense counsel’s assertions regarding the scien-
tific reliability of “malingering” opinions simply
do not survive scrutiny. The current state of
neuropsychology’s attempts to detect malingering
by test subjects has been aptly summarized as
follows:

In the absence of solid research evidence
demonstrating satisfactory accuracy lev-
els, given problems learning to detect
malingering via experience and the diffi-
culties appraising one’s own accuracy on
this same basis, considering the negative
research on the detection of lies and, at
best, the mixed results of studies that
have directly examined clinicians’ suc-
cess in detecting malingering, confident
pronouncements would seem unwar-
ranted.54

Because this area of neuropsychology has not
achieved scientific reliability or even a reasonable
degree of scientific certainty, any testimony
regarding malingering and related subjects should
be excluded.55 Exclusion of such opinions is
particularly important because this unreliable
testimony, if allowed, would create a false appear-
ance of scientific reliability and accuracy that
would be extremely likely to improperly influence
the jury.

In some cases, the lack of scientific reliability of
malingering testimony is even demonstrated by the
neuropsychologist’s own test data. It is not
uncommon for defense neuropsychologists to give
numerous tests which purportedly are designed to
measure and detect malingering. Frequently, the
plaintiff will pass one or even more of these so-
called tests of “malingering,” “test-taking motiva-
tion,” or “symptom-validity.” The neuropsycholo-
gist will often continue, however, to administer
additional malingering tests. Eventually, if the
plaintiff performs poorly on one of these tests, the
neuropsychologist will rely on that one test score
as showing that the plaintiff is malingering.

This testimony is inadmissible and should be

excluded. If neuropsychological testing of malin-
gering were scientifically reliable and accurate, the
same test subject would not pass one purported
“test of malingering” or “symptom validity” and
then fail another. Moreover, this testing procedure
involves great potential for prejudicial unfairness
and improper bias. Obviously, a defense neuropsy-
chologist who is inclined to arrive at a finding of
malingering can simply keep giving purported
malingering tests until he finds one on which the
plaintiff performs poorly. As previously noted, the
availability of cross-examination eliciting the other
“passing” test scores does not justify allowing the
introduction of the inadmissible expert opinions
and testimony. Rather, because expert testimony
regarding these matters is inadmissible, it must be
excluded, and its admission would constitute
reversible error.

In effect, consideration of the neuropsychologi-
cal literature regarding “malingering” and similar
matters confirms what the law of evidence and
common experience have always established.
There simply is no scientifically reliable way of
determining whether a person is telling the truth.
Neuropsychologists and neuropsychology are no
exception to this universal truth.

The opinions of the neuropsychologist hired by
the defense should not be permitted to masquerade
as science.56 “Malingering” opinions, and the
purported tests of “malingering,” “motivation,” or
“symptom validity” upon which they are based
amount, in effect, to a new type of “lie detector”
test,57 and, even worse, are probably even more
unreliable than the other forms of such testimony
routinely excluded by courts. Even though neurop-
sychological testimony regarding malingering and
related matters is usually cloaked in seemingly
scientific terminology,58 the underlying message is
that the neuropsychologist is testifying that the
plaintiff has not been honest in demonstrating the
impairments and difficulties he has displayed, has
been dishonest and deceitful in claiming to have
used his best efforts on the neuropsychological
testing, and should not be believed. The Virginia
Supreme Court has held that expert testimony
should be excluded if it gives the impression that
there is a scientific way of determining whether a
witness or party is telling the truth.59 Moreover,
expert testimony that a party is malingering,
faking, or exaggerating should be excluded for the
further reason that it would improperly invade the
function of the jury.60

Yet another serious problem with malingering
testimony is that many of the purported malinger-
ing tests actually involve trickery and deceit by the
neuropsychologist. Neuropsychologists have
themselves described this issue as follows:

These various approaches usually require
examinees to hold some type of faulty
belief, or attempt to induce some false
assumptions: They depend on tricking
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the individual. The depth and difficulty
of the tricks vary. In some cases, an
examinee is told that a test that is practi-
cally shouting out, “Try me, I’m easy,” is
really difficult, and then must bomb the
measure in order to be identified as a
possible malingerer.61

Such practices raise serious ethical questions in
any case.62 These ethical concerns become even
more profound and troubling, however, in the
context of a court-ordered neuropsychological
examination. Does the Court have the power to
order a plaintiff to submit to an examination which
may involve trickery? Even if the Court has this
power, would it not be demeaning to the integrity
of the justice system for the Court to order a
litigant to submit to an examination involving
trickery by the examining neuropsychologist? If
the neuropsychologist is prepared to deceive the
examinee during the examination, why should the
Court and the litigants regard the neuropsycholo-
gist as honest and straightforward at trial? The
“reliability” of this testing procedure is further
undermined by the fact that the neuro-
psychologist’s deceitful and false emphasis on how
difficult the purported malingering test is might
have created performance anxiety or confusion in
the test subject that unfairly affected the results on
the “malingering” test and even on other test
scores. These problems are likely to be more
severe for real-life examinees than for participants
in simulated studies who face no real-world
consequences based upon their performance.

Frequently, defense counsel will argue that even
if the defense neuropsychologist cannot properly
testify to his opinions as to malingering or related
matters he still should be allowed to testify that the
plaintiff’s test scores indicate that the plaintiff
demonstrated “inconsistent test-taking motivation,”
displayed questionable “symptom validity,” failed
to use “best efforts,” or exaggerated her difficulties
and impairments. Once again, however, there is no
indication that neuropsychology has achieved the
ability to determine a person’s “motivation,”
whether she has used her “best efforts,” whether
her symptoms were “valid,” or whether she has
“exaggerated” her impairments. To the contrary,
the extensive neuropsychological literature
establishing that neuropsychological efforts to
detect malingering have not achieved scientific
reliability applies equally to opinions regarding
“motivation” or “effort.” All of these variations are
tantamount to asserting that the subject is malin-
gering, faking, or exaggerating his problems —
opinions that are not scientifically reliable and are
not admissible.

Moreover, each of these variations would, in
effect, amount to improper comment by the expert
on the plaintiff’s credibility and honesty, and
would constitute inadmissible testimony regarding
the critically important, ultimate issue for the jury

(i.e., whether the plaintiff in fact has the difficul-
ties, impairments, and injuries she claims to have).

The neuropsychologist also should not be
allowed to testify regarding alleged variations or
inconsistencies in the plaintiff’s hearsay test data.
For example, the plaintiff may have been given the
same test on multiple occasions by different
neuropsychologists or other experts. The defense
neuropsychologist may attempt to tell the jurors
that the plaintiff scored 15 out of 15 on the first
testing, 7 out of 15 on the second testing, and 8 out
of 15 on the third testing. He may then offer the
opinion that this variation and inconsistency in
scores can be explained only by “inconsistent test-
taking motivation” or a “failure to use best
efforts.”

Any such testimony is plagued by all the layers
of evidentiary problems discussed above. Addi-
tionally, the expert is not entitled on direct exami-
nation to testify regarding the actual hearsay test
data obtained during test sessions other than the
one he personally administered. A special statutory
exception to the usual hearsay rules allows an
expert to offer opinions based upon hearsay data (if
of a type normally relied upon by experts in the
field),63 but the statutory exception clearly does not
permit the actual hearsay data to be offered on
direct examination. Thus, testimony regarding the
hearsay test scores continues to be governed by the
usual rules barring hearsay, and the expert may not
testify to the hearsay test scores obtained by other
experts.64

These principles also preclude the expert from
testifying to the hearsay test data “in so many
words.” For example, because the hearsay rule bars
the expert from testifying to the hearsay test data in
the situation above, the expert also should not be
allowed to testify that the plaintiff “got a perfect
score on the first testing, and got about half right
on the other two testings.”

The defense expert also should not be allowed to
opine that the plaintiff’s variations in test scores
indicate, “strongly suggest,” or “raise questions
about” test-taking motivation or effort. The
meaning and significance of inconsistencies and
variations in test scores have not achieved anything
approaching scientific reliability. “Inconsistency
within and across assessments is frequently
mentioned as an indicator of malingering. How-
ever, there are presently few formal measures of
consistency[.]”65  Moreover, neuropsychologist’s
“subjective judgments often seem to substantially
underestimate normal levels of variation[.]”66

Testimony that the plaintiff’s test scores are
“atypically abnormal” (and similar opinions)
should also be excluded. Such testimony amounts
to a bare, unsupported, subjective assertion by the
neuropsychologist that even though the plaintiff’s
actual test scores revealed areas of impaired
functioning (i.e., were “abnormal”) the test results
are not credible (i.e., were “atypical”). Moreover, a
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Virginia statute dealing with expert testimony
guarantees the plaintiff the right to probe the
hearsay data on cross-examination if the plaintiff
chooses to do so.67 Opinion testimony that test
results are “atypically abnormal,” which is based
upon a comparison to other hearsay information
which is unavailable and thus immune from cross-
examination, would violate this statutory require-
ment and would be fundamentally unfair as well.
Moreover, because the basis for the expert’s
opinions is unknown, the court cannot properly
perform its function of determining whether the
expert’s opinions are reliable, involve any “miss-
ing variables” or assumptions, etc.

Neuropsychologists also are not permitted,
under Virginia law, to offer opinions regarding
medical issues, such as whether a collision caused
the plaintiff to suffer a brain injury. In the recent
case of John v. Im, the Virginia Supreme Court
held that the trial court committed reversible error
in allowing a neuropsychologist to testify on the
issue of whether the plaintiff sustained a brain
injury as the result of an automobile collision.68

Thus, a defense neuropsychologist cannot properly
be allowed to testify that the plaintiff has not
sustained a brain injury or that the impairments
were not caused by brain injury during a collision.

In summary, the proposed testimony of
neuropsychologists must be carefully examined by
the trial court to determine whether it comports
with the numerous requirements which apply to
expert testimony under Virginia law. These experts
should not be allowed to offer their opinions
regarding the validity of the plaintiff’s claimed
impairments in the form of seemingly scientific
opinions regarding purported “malingering,”
“inconsistent test-taking motivation,” failure to use
“best efforts,” or similar matters. This type of
testimony is not scientifically reliable, would
violate numerous evidentiary requirements, and
would invade the province of the jury.
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