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:

MEMORANDUM IN SUPPORT OF

PLAINTIFF’S MOTION TO EXCLUDE 

OR LIMIT TESTIMONY OF DEFENDANTS’ EXPERTS
AND/OR FOR OTHER RELIEF   

Procedural Background and Facts

Plaintiff, Suzie F. Smith (“Smith”), filed this medical malpractice against Defendant Katherine Johnson, M.D. (“Johnson”), and her medical practice, ######## Health Clinic, P.C. (“######## Health Clinic”).  During a laparascopically-assisted vaginal hysterectomy Johnson performed on Smith on June 18, 2007, Johnson erroneously sutured a portion of Smith’s vagina to the wrong part of Smith’s anatomy (the rectal wall).  Three days later, a general surgeon, John M. Repairsurgeon, M.D., was called in to assist.  Dr. Repairsurgeon immediately performed surgery to remove the erroneously placed sutures and to repair and treat the rectal injury Johnson had caused.  In order to allow the lacerated rectal area to heal, Dr. Repairsurgeon also performed a colostomy by which stool was diverted from her colon into a bag on the exterior of Smith’s body.      

The Pretrial Scheduling Order entered by this Court required the parties to make expert disclosures by the following deadlines:  Plaintiff’s opening disclosures by February 16, 2010; Defendants’ disclosures by March 18, 2010; Plaintiff’s rebuttal disclosures by April 2, 2010.  On February 16, 2010, the Plaintiff timely provided the Plaintiff’s Expert Designations to Defendants.  A copy of the Plaintiff’s 61 pages of expert disclosures is attached to the Motion filed herewith as Exhibit A.  On March 18, 2010, the Defendants provided the Defendants’ Designation of Expert Witnesses to Plaintiff.  A copy of the Defendants’ expert disclosures is attached to the Motion filed herewith as Exhibit B.  The Plaintiff has filed a Motion to Exclude or Limit the Testimony of the Defendants’ Experts.  The Plaintiff has also moved, in the alternative, for the Court to grant the Plaintiff an extension of time to depose the defense experts and to allow the Plaintiff to make rebuttal expert disclosures 10 days after the date of such depositions.    

Argument

The Rules of the Supreme Court of Virginia (the “Rules”) and the Pretrial Scheduling Order required not only that the Defendants identify their experts and disclose their ultimate opinions and conclusions, but further required the Defendants to disclose the substance of the expert’s testimony and the grounds for each opinions.  Specifically, Rule 4:1(b)(4)(A)(i) required the Defendants “to identify each person whom the other party expects to call as an expert witness at trial, to state the subject matter on which the expert is expected to testify, and to state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.”  Rule 4:1(b)(4)(A)(i).

The Pretrial Scheduling Order entered in this case required the Defendants to make these disclosures not later than March 18, 2010 and further ordered that if complete disclosures were not made the expert’s opinions would be excluded at trial.  
The Pretrial Scheduling Order provided (in accordance with the Virginia Supreme Court’s Uniform Pretrial Scheduling Order):

 If requested in discovery, plaintiff's, counter-claimant's, third party plaintiff's, and cross-claimant's experts shall be identified on or before February 16, 2010.  If requested in discovery, defendant's and all other opposing experts shall be identified on or before March18, 2010.  If requested in discovery, experts or opinions responsive to new matters raised in the opposing parties, identification of experts shall be designated no later than April 2, 2010.  If requested, all information discoverable under Rule 4:1(b)(4)(A)(1) of the Rules of Supreme Court of Virginia shall be provided or the expert will not ordinarily be permitted to express any nondisclosed opinions at trial.
Pretrial Scheduling Order.

The Defendants’ expert designations have failed to comply with these requirements.  The Defendants’ expert designations served on March 18, 2010 identified the defense experts and provided conclusory assertions regarding the ultimate opinions of the defense experts, but failed “to state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.”  As a result, under the express provisions of the Pretrial Scheduling Order, the testimony of the defense experts should be excluded or strictly limited to the opinions, facts, and grounds which have been disclosed.  Any and all testimony and opinions with respect to which the Defendants have failed to make the required disclosures should be excluded.  Additionally and/or alternatively, the Plaintiff moves the Court to grant the Plaintiff an extension of time to depose the defense experts and to allow the Plaintiff to make rebuttal expert disclosures 10 days after the date of such depositions.    

In John Crane, Inc. v. Jones, 274 Va. 581, 650 S.E.2d 851 (2007), the plaintiff, Garland F. Jones, Jr. was employed from 1963 to 1967 as a machinist at Newport News Shipbuilding & Dry Dock Company.  In January 2005, he was diagnosed with malignant mesothelioma, a cancer in the lining of the lung caused by exposure to asbestos dust or fibers. Jones filed suit against John Crane, Inc. (“Crane”) and other companies, alleging Crane manufactured and/or sold asbestos-containing products to his employers, he was exposed to these products while building and repairing various marine vessels, and the products caused his cancer.  Jones subsequently died and the personal representative of his estate (the “Estate”) filed an amended motion for judgment adding a wrongful death count.

During the course of a seven-day jury trial, the trial court excluded certain testimony of two of Crane’s expert witnesses, Dr. Victor Roggli (“Roggli”) and Henry Buccigross (“Buccigross”).  The Estate objected to any opinion testimony by Roggli regarding the amount of asbestos in the ambient air (generally circulating air) and its relationship to the cause of mesothelioma.  The Estate also objected to testimony by Buccigross about tests he had conducted on asbestos-containing products made by other manufacturers. The Estate argued that these aspects of these experts’ testimony should be excluded because the opinions were not sufficiently disclosed by Crane in accordance with the requirements of Rule 4:1(b)(4)(A)(i) of the Rules of the Supreme Court of Virginia. The trial court excluded the challenged testimony. On appeal, the Supreme Court upheld the trial court’s rulings.

The John Crane opinion shows that expert disclosures which state the subject matter of the expert’s testimony and state the opinions of the expert in a general way are not sufficient.  The opinion further shows that the fact that the plaintiff has the opportunity to depose the defense expert is not sufficient to cure deficient expert disclosures.  Indeed, the expert disclosures must provide the information required under the Rules so that the plaintiff can make rebuttal expert disclosures and so that the plaintiff can decide whether to depose the defense experts.  Indeed, in John Crane, the Virginia Supreme Court held that insufficiently disclosed expert testimony was properly excluded even though the plaintiff eventually did depose the defense expert and the defense expert had stated the grounds for and facts supporting his opinions.  The opinion reviews the defense expert disclosures and the defense arguments as follows:

Crane made the following pretrial disclosure of Dr. Roggli's testimony: 
Dr. Roggli will testify as to the pathological diagnosis and the testing performed by him and others at Duke University to determine if a mesothelioma exists.  Dr. Roggli may testify as to the association between asbestos (including the various types) and the alleged disease process involving the plaintiff. Dr. Roggli may testify as to the contribution, if any, of exposures to John Crane's products and products of other companies in the causation of plaintiff's asbestos-related disease. Finally, Dr. Roggli will testify as to the burden of asbestos (including the various types) in plaintiff's lungs and its contribution, if any, in causing plaintiff's asbestos-related disease if any. Dr. Roggli's reports have already been or will be provided.
Crane subsequently provided the Estate with a report containing the results of Dr. Roggli's examination of tissue samples taken from Garland Jones' lungs. The report did not contain any reference to levels of asbestos in the ambient air. Crane argues that in excluding Dr. Roggli's testimony, the trial court interpreted Rule 4:1(b)(4)(A)(i) too strictly. According to Crane, Dr. Roggli's opinions including those regarding asbestos in the ambient air, were "well known" to the Estate because it questioned Dr. Roggli about the opinions during his deposition. Thus, even if the disclosures were insufficient, according to Crane, the error was cured at Dr. Roggli's deposition.
274 Va. at 592, 650 S.E.2d at 856.


The Virginia Supreme Court rejected all of the defense arguments and held that the trial court properly excluded the expert’s testimony.  The Supreme Court held:

Nothing in Crane's disclosure reveals that Dr. Roggli might testify about asbestos in the ambient air. Furthermore, a party is not relieved from its disclosure obligation under the Rule simply because the other party has some familiarity with the expert witness or the opportunity to depose the expert. Such a rule would impermissibly alter a party's burden to disclose and impose an affirmative burden on the non-disclosing party to ascertain the substance of the expert's testimony. We reject this reading of Rule 4:1(b)(4)(A)(i).

Accordingly, the trial court did not abuse its discretion in ruling that Dr. Roggli's opinion testimony regarding asbestos in ambient air was inadmissible because Crane failed to comply with the disclosure requirement of Rule 4:1 (b) (4) (A) (i).
Id. (emphasis added).


The Virginia Supreme Court also upheld the trial court’s exclusion of the inadequately disclosed opinions of the other expert, Buccigloss.  The Supreme Court stated:

Prior to trial, Crane disclosed that Buccigross would offer testimony on, among other topics, his "research and/or his testing of various asbestos insulation products," including "Unibestos" and "Kaylo," as well as his research and testing of Crane products.  Although the disclosure referenced a report by Buccigross on his testing of Unibestos and Kaylo, Crane admitted the report was not attached to the disclosure. The trial court refused to allow Buccigross to testify about the tests he had conducted on Kaylo and Unibestos products because the Estate had not received Buccigross' report relating to this subject. Crane assigned error to this ruling. 

Crane argues, as it did to the trial court, that regardless of its failure to provide Buccigross' report, the Estate knew the substance of Buccigross' testimony because the Estate's counsel had cross-examined Buccigross "at trial about his reports going back to the '90s." Crane also pointed out that the Estate had failed to depose Buccigross or to ask Crane for representative samples of Buccigross' testimony, either of which would have allowed the Estate to ascertain the actual substance of the testimony.

Rule 4:1(b)(4)(A)(i) requires that the substance of opinions to be rendered be disclosed. Here, while Crane did disclose the topic of Buccigross' testimony, Crane did not disclose the substance of Buccigross' opinions in the disclosure or through Buccigross' report. Crane thus failed to comply with the Rule and the trial court did not err by excluding the testimony. As we stated when considering Crane's challenge to the trial court's ruling on the admissibility of Dr. Rogglio's testimony, an opponent's ability to depose an expert or familiarity with such expert through prior litigation does not relieve a party from complying with the disclosure requirements of Rule 4:1 (b) (4) (A) (i).

274 Va. at 592-593, 650 S.E.2d at 857 (footnote omitted) (emphasis added).

In this case, the Defendants have provided the following expert disclosures with respect to the expected testimony of Dale William Stovall, M.D.:

Dr. Stovall is a board certified obstetrician and gynecologist and a tenured

Professor at the University of Virginia Medical School in Charlottesville, Virginia. (Dr. Stovall's curriculum vitae is attached as Exhibit 1), Dr. Stovall will testify regarding the standard of care for a reasonably prudent obstetrician and gynecologist in the Commonwealth of Virginia, causation issues and damages, Dr. Stovall has reviewed Suzie Smith's medical records, the pleadings, and discovery documents including deposition transcripts generated in this matter and is expected to testify regarding general medical topics relevant to this case including, but not limited to, the general anatomy of the female reproductive system; uterine fibroids; menorrhagia; IUD; hysterectomies, including vaginal hysterectomies, abdominal hysterectomies and laparoscopically assisted vaginal hysterectomies ("LAVH"); LAVH indications; LAVH complications; the care and treatment of patients prior to, during, and following LAVH; suturing techniques; CT scans; surgical dictation and patient chart entries; and other medical topics as necessary to explain his opinions,
Dr. Stovall is expected to testify based upon his medical education, training,

experience and expertise, and his review of the materials in this case including, but not limited to, deposition transcripts, medical records, radiographic studies, pictures, and any medical literature germane to the issues presented that Dr. Johnson administered appropriate and proper treatment to Ms. Smith and that her treatment was at all times in accordance with the applicable standard of care. Dr. Stovall is also expected to rebut each alleged breach of the standard of care set forth in Plaintiff's Designation of Experts.
Dr. Stovall is expected to testify that a hysterectomy was indicated for Ms, Smith and Ms. Smith was an appropriate candidate for LAVH. Dr. Stovall is expected to testify about how an LAVH is performed and Dr. Stovall is expected to testify that Dr. Johnson appropriately performed the LAVH in this case.  Dr. Stovall is expected to testify that despite Dr. Johnson's appropriate performance of the LAVH, Ms. Smith sustained a bowel injury.  Dr. Stovall is expected to testify that bowel injuries are a known complication of LAVH. Dr. Stovall is expected to testify that the bowel injury in this case was an acceptable surgical error and within the standard of care. Dr. Stovall is expected to testify that this type of injury can occur even with proper technique.  Dr. Stovall is expected to testify that Dr. Johnson would not have been able to detect any sutures placed in the rectum through the laparoscope or through the vagina.
Dr. Stovall is expected to rebut plaintiffs allegation that Dr. Johnson should have performed a digital examination. To the contrary, Dr. Stovall is expected to testify that the standard of care does not require the performance of a digital examination intraoperatively. Moreover, even if Dr. Johnson had performed a digital examination, she would not have been able to palpate the sutures due to the location of the injury. 

Dr. Stovall is expected to rebut plaintiff's allegation that it was inappropriate for Dr. Johnson to use a line of sutures when closing the vaginal cuff. Dr. Stovall is expected to testify that it was appropriate for Dr. Johnson to do a running stitch to close the vaginal cuff, especially in this case to achieve good hemostasis because there was bleeding on the posterior cuff. Dr. Stovall is also expected to rebut plaintiff's allegation that the standard of care requires the use of a tissue forceps when closing the vaginal cuff. Dr. Stovall is expected to testify that Dr. Johnson properly used appropriate operative tools throughout the LAVH. 

Dr. Stovall is expected to rebut plaintiff's allegation that Dr. Johnson should have converted the LAVH to an abdominal hysterectomy. Dr. Stovall is expected to testify that the degree of anatomical difficulty Dr. Johnson encountered did not warrant conversion to an abdominal hysterectomy.
Dr. Stovall is expected to rebut plaintiffs allegation that Dr. Johnson failed to

timely diagnose Ms. Smith's rectal injury. Dr. Stovall is expected to testify that Dr. Johnson promptly addressed Ms. Smith's post-operative condition and Dr. Johnson sought appropriate and timely intervention. Dr. Stovall is expected to testify that a CT scan is an appropriate test to order based upon Ms. Smith's post-operative signs and symptoms. Dr. Stovall is expected to testify that Dr. Johnson reasonably relied upon the radiologist's report that the CT scan was normal. Dr. Stovall is expected to testify that despite the normal CT scan findings, Dr. Johnson appropriately considered a general

surgery or GI consult if Ms. Smith's bleeding continued.
Dr. Stovall is expected to testify that the 100 mL of serosanguinous fluid that Dr. Repairsurgeon found in Ms. Smith's pelvis is a normal finding after any surgery regardless of whether there were complications.
Dr. Stovall is expected to testify that the substance and timing of Dr. Johnson's June 18, 2007 operative note was appropriate and within the standard of care. Dr. Stovall will explain that the standard of care does not require long or extremely detailed operative reports. However, if a surgical complication is later discovered, details become more important. Dr. Stovall is expected to testify that the addition of details to an operative report after a surgical complication is beneficial for the patient's future healthcare providers. Dr. Stovall is expected to testify that the revisions Dr. Johnson made to her operative report, signed on August 16, 2007, were appropriate and in accordance with the standard of care.
Dr. Stovall will further rebut the opinions of plaintiff's experts as provided in their designation, deposition or at trial.

Exhibit B to the Motion filed herewith (emphasis added).  The Defendants made substantially identical expert disclosures with respect to the other defense expert, Eric D. Swisher, M.D.
These expert disclosures are deficient since they fail to comply with the Pretrial Scheduling Order and Rule 4:1(b)(4)(A)(i).  They identify the defense experts and state a series of opinions in conclusory fashion.  They create the appearance of disclosures.  The identify the experts and state the subject matters on which the experts are expected to testify.  They also state in a very general and conclusory manner some of the opinions of the experts, but they fail “to state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.”  Rule 4:1(b)(4)(A)(i) (emphasis added).

The critically important issue in this case is whether Johnson’s erroneous placement of the sutures did or did involve and constitute a violation of the standard of care.  On this critically important issue, the defense expert disclosures state only the bare opinion, i.e., that no violation of the standard of care occurred (see opinion highlighted in bold above), but fail to state any facts supporting that opinion.  

The defense disclosures also fail to state any sufficient summary of the grounds for the opinion.  The only grounds for this opinion which are disclosed are as follows:

Dr. Stovall is expected to testify that bowel injuries are a known complication of LAVH. Dr. Stovall is expected to testify that the bowel injury in this case was an acceptable surgical error and within the standard of care. Dr. Stovall is expected to testify that this type of injury can occur even with proper technique.   

Exhibit B to the Motion filed herewith.  The disclosure – that “Dr. Stovall is expected to testify that the bowel injury in this case was an acceptable surgical error and within the standard of care” – is simply a conclusory restatement of the same conclusory opinion (that Johnson did not violate the standard of care).  Likewise, the disclosures – that “Dr. Stovall is expected to testify that bowel injuries are a known complication of LAVH” and that “Dr. Stovall is expected to testify that this type of injury can occur even with proper technique” – are purely conclusory and fail to state the facts and a summary of the grounds supporting the opinion that in this case Johnson’s misplacement of the sutures complied with the standard of care.  The Defendants’ expert disclosures have failed to state any facts and grounds which purportedly support the defense expert purely conclusory opinion that Johnson’s misplacement of the sutures did not violate the standard of care.  

The assertion in the defense expert disclosures that bowel injuries are a “known complication of LAVH” and that bowel injuries “can occur even with proper technique” are purely conclusory, irrelevant, and immaterial.  They shed no light at all on what facts and what grounds are relied upon by the defense experts for their opinion that Johnson’s misplacement of the sutures did not involve or constitute any violation of the standard of care.  
In Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (2004), the Virginia Supreme Court held that “where a lack of informed consent is not in issue in a medical malpractice case, evidence of information given to the patient concerning the risks of surgery is irrelevant to the sole issue in the case: Whether the physician departed from the standard of care. We observed that such evidence "could only serve to confuse the jury because the jury could conclude . . . that consent to the surgery was tantamount to consent to the injury. . . ."  Id. at 528-29, 593 S.E.2d at 317 (emphasis added).  

Again the next year, in Holley v. Pambianco, 270 Va. 180, 613 S.E.2d 425 (2005), the Virginia Supreme Court held that admission of expert testimony regarding risks of injury and complications from surgery was reversible error.  The Court summarized the issue on appeal and the factual background of the surgery and the plaintiff’s injury as follows:

This appeal in a medical malpractice case concerns the admissibility of evidence tending to prove the inherent risks of the treatment that led to the plaintiff's injury.

Facts

On November 28, 2000, Danny R. Holley was admitted to Martha Jefferson Hospital in Charlottesville as an outpatient to undergo a scheduled colonoscopy to be performed by Daniel J. Pambianco, M.D., a gastroenterologist. During the colonoscopic examination, Dr. Pambianco discovered two sessile polyps in the colon, each about one centimeter in diameter. He removed both of them by a "hot biopsy forceps" technique in which forceps, threaded through the colonoscope tube, carry an electric current to the site in order to cauterize the tissue.

Holley was driven home by his wife after the procedure and went to bed. That night he was unable to eat or drink and suffered abdominal distension and soreness. The next day, he called Dr. Pambianco's office, describing his symptoms. A nurse told him that his symptoms were normal and that he should walk. Later that day, the nurse called him and advised him to keep walking, to drink hot tea and to take a prescription that she would call in to his pharmacy. His symptoms grew worse and on December 3, five days after the operation, he called Dr. Pambianco's office again, describing his condition. This time, Dr. Byrd S. Leavell, a colleague of Dr. Pambianco, returned his call and told him to report immediately to the emergency room at the hospital. Upon examination, he was found to have a perforated colon leaking into the abdominal cavity, causing peritonitis. He was given a colostomy and spent ten days in the hospital, seven of them in intensive care. He was released with a colostomy bag attached to his side. Several months later, he underwent a third operation to close the colostomy and restore the continuity of the colon.
Holley v. Pambianco, 270 Va. 180, 182, 613 S.E.2d 425, 426 (2005) (emphasis added).

The Supreme Court summarized the expert testimony which was in dispute as follows:

At trial, Holley introduced an expert witness who testified that there are inherent risks in the use of a "hot biopsy forceps" technique in the removal of sessile polyps because the electric current sufficient to remove the polyp tissue may also be strong enough to burn a hole in the wall of the colon, particularly in areas where the colon wall is thin. It was his opinion that Dr. Pambianco had departed from the applicable standard of care by using that technique to remove polyps in the transverse colon, where the wall is typically thin, and that in the circumstances of this case, the standard would have required use of a "cold biopsy technique" instead, whereby the polyps would be removed surgically, in small pieces, without using an electric current.

In cross-examination of the plaintiff's expert witness, defense counsel elicited the statistical frequency of perforations of the colon wall during all colonoscopies and polypectomies. The court overruled the plaintiff's objection to this testimony. The witness stated that perforations occur at the rate of 1 per 10,000 in colonoscopies and 13 per 10,000 in polypectomies. During the defendants' case, defense counsel elicited similar testimony from Dr. Pambianco and each of the two expert witnesses called in his behalf, although all gave differing numbers. Each of the three expert witnesses, however, in response to questioning by plaintiff's counsel, testified that the statistics contained no breakdown between those cases involving perforations caused by negligence and those that did not.

Over plaintiff's objection, defense counsel, in his closing argument to the jury, referred to this testimony in the context of the standard  [**428]  of care: "I'm arguing statistics. . . . That risk factor cannot be taken out of the procedure. You can do everything exactly the way you're supposed to do it, and you can be absolutely prudent, absolutely careful and we still have a situation like that that occurred with Mr. Holley."
Holley v. Pambianco, 270 Va. at 184, 613 S.E.2d at 427-428.
The Virginia Supreme Court held that the admission of the evidence regarding the risks and known complications from the surgery was reversible error.  Moreover, the Court reached this result even though the defense argued that even if the evidence was not relevant to whether the standard of care had been breached, the trial court properly allowed it on the issue of whether the plaintiff had acted sufficiently promptly to report his complications following the surgery.  The Supreme Court held:
That argument, and the statistical evidence on which it was based, had nothing to do with the issue of mitigation of damages. Its admission was error for the reasons discussed in Wright.
Further, the argument was based upon a premise unsupported by the evidence: That perforations are just as likely to occur in the absence of negligence as in its presence. The statistical evidence was so misleading that, for all the jury could determine, each of the perforations of the colon contained in the statistics may have been due to a physician's negligence. In that event, the jury could infer the direct opposite of defense counsel's argument: That perforations occur only where the physician is negligent. See McCloud v. Commonwealth, 269 Va. 242, 259, 609 S.E.2d 16, 25 (2005) (evidence of a raw number of events, without describing their circumstances, can be misleading or confusing to the jury); Sanitary Grocery Co. v. Steinbrecher, 183 Va. 495, 499-500, 32 S.E.2d 685, 686-87 (1945) (evidence that 1,000 customers per day visited grocery store without injury inadmissible as misleading and throwing no light upon the facts of the case before the jury). We conclude that such raw statistical evidence is not probative of any issue in a medical malpractice case and should not be admitted.
Holley v. Pambianco, 270 Va. 180, 185, 613 S.E.2d 425, 428 (2005) (emphasis added).  The holdings in Holley and Wright are part of a long-standing and broad prohibition against evidence regarding other events and other occurrences.  The fact that injuries were or were not reported in other situations does not shed light on whether the injury in the case at hand was or was not the result of negligence.  Moreover, any reference to such matters is collateral and involves issues as to whether the alleged other incidents were or were not fully and accurately reported and recorded.  For these and other reasons, evidence regarding collateral occurrences, injuries, and risk has long been excluded under Virginia law.  See Goins v. Wendy’s International, Inc., 242 Va. 333, 410 S.E.2d 635 (1991); Sanitary Grocery Company v. Steinbrecher, 183 Va. 495, 499, 32 E.2d 685, 687 (1945) (this type of evidence of collateral facts “‘tends to draw away the minds of the jurors from the point in issue, and to excite prejudice and mislead them’”) (quoting Moore v. Richmond, 85 Va. 538, 539, 8 S.E. 387, 388 (1888)); Wood v. Woolfolk Properties, Inc., 258 Va. 133, 515 S.E.2d 304 (1999). 
Under the foregoing authorities, the references in the Defendants’ expert disclosures to “acceptable surgical error” and “known complications” and the fact that in other cases injuries “can occur even with the proper technique” are immaterial, irrelevant, prejudicial, and inadmissible and should be excluded.  They furnish no grounds for the defense expert opinions that Johnson’s misplacement of the sutures in this case did not constitute or involve a violation of the standard of care.  Other than these inadmissible “grounds,” no grounds and no supporting facts have been disclosed for the opinions of the defense experts that Johnson did not violate the standard of care.  As a result, those opinions, and other insufficiently disclosed opinions of the defense experts, should be excluded.  
The same kind of insufficient expert disclosures was involved in Cook, Heyward, Lee, Hopper & Feehan, P.C. v. D'Eramo, 2007 Va. Cir. LEXIS 267, 16-17 (Newport News Cir. Ct. Oct. 15, 2007).  In that case, the Circuit Court ruled:  
The rule as cited in the scheduling order would require, the disclosure to, "state the subject matter on which the expert is expected to testify, and to state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion." As the Supreme Court recently noted, the rule "requires that the substance of opinions to be rendered be disclosed." (John Crane, Inc. v. Jones, 274 Va. 581, 592, 650 S.E.2d 851, 856 (2007).

"Any application of the rule begins with determining whether the opinion at issue was disclosed in any form. See, P.G. Griffett, 247 Va. 465, 468, 443 S.E.2d 149, 10 Va. Law Rep. 1233 (1994) (Cited in John Crane, Inc.).

"The purpose of the (pre-trial) order was (is) to allow the litigants to discover the expert witnesses opinions in preparation for trial." Woodbury v. Courtney, 239 Va. 651, 654, 391 S.E.2d 293, 6 Va. Law Rep. 2226 (1990). The rule, of course, not only requires the disclosure of the opinions  but to also "state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion". Rule 4:1 (b)(4)(A)(i) The plaintiffs interrogatory to the defendants mirrors the requirements of that rule. The response provided that "Mr. Rigsby will testify regarding the professional duties an attorney owes his client…" They further went on with four bullet points which presumably will be construed as the opinion of Mr. Rigsby in the form of conclusions which essentially reflect the causes of action raised in the defendants' counter-claim. Those four bullet points do not state the substance of the facts to which the expert is expected to testify nor do they provide a summary of the grounds for each opinion.

Additionally, "…expert, testimony is inadmissible if it is founded on assumptions that have an insufficient factual basis." Keesee v. Donigan, 259, Va. 157, 161, 524 S.E.2d 645 (2000).  . . . 

The rule and the pre-trial order provides that failure to comply with the order and the rule may result in the witness not being allowed to express any opinion not disclosed.

The court's finding is that the failure of the defendants to comply with the disclosure requirement regarding their expert witness is sufficiently significant such that the testimony of Mr. Rigsby is deemed inadmissible and will not be allowed to be presented. (See also John Crane, Inc. v. Jones).
Cook, Heyward, Lee, Hopper & Feehan, P.C. v. D'Eramo, 2007 Va. Cir. LEXIS 267, 16-17 (Newport News Cir. Ct. Oct. 15, 2007) (emphasis added).  So too, in this case, the insufficiently disclosed opinions (and the inadmissible statements) of the defense experts should be excluded.
Even if the Court declines to exclude the opinions of the defense experts, the Plaintiff moves in the alternative that the Court enter its Order that the testimony of the defense experts at trial will be strictly limited to the opinions, facts, and grounds which have been disclosed in the .  No testimony as to which the Defendants have failed to make the required disclosures should be allowed at trial.  

Additionally and/or alternatively, the Plaintiff moves the Court to grant the Plaintiff an extension of time to depose the defense experts and to allow the Plaintiff to make rebuttal expert disclosures 10 days after the date of such depositions.    

Wherefore, Suzie F. Smith, by counsel, respectfully requests the Court to enter its Order granting the relief requested herein and such other and further relief as the Court may deem appropriate.  

SUZIE F. SMITH
By:
_____________________________
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_______________________

Roger T. Creager

� Many months ago, the Plaintiff served upon the Defendants discovery requests which included Interrogatory 15 which sought all expert disclosures provided for under the Rules, and provided as follows:





15.	Identify each person whom you expect to call as an expert witness at trial.  For each expert witness, state the subject matter on which each expert is expected to testify; the substance of the facts and opinions to which each expert is expected to testify; a summary of the grounds for each opinion; and the educational and professional qualifications of each expert witness.
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