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V I R G I N I A:

IN THE CIRCUIT COURT OF THE CITY OF ###########
SUZIE F. SMITH    




:

                     





:

Plaintiff,




:








:

v.






:











:

######## WOMEN’S 



:

HEALTH CLINIC, P.C., et. al.


:
Civil No.:  09-CL-XXXX
:

Defendants.




:

PLAINTIFF’S MOTION TO EXCLUDE 

OR LIMIT TESTIMONY OF DEFENDANTS’ EXPERTS
AND/OR FOR OTHER RELIEF  

Plaintiff, Suzie F. Smith (“Smith”), hereby moves the Court to exclude or limit the testimony of Defendants’ experts due to the Defendants’ failure to provide the expert disclosures required by the Rules of the Supreme Court of Virginia (the “Rules”) and by the Pretrial Scheduling Order entered by the Court.  In support of and as grounds for this Motion, the Plaintiff further states:

1)
The Rules and the Pretrial Scheduling Order required not only that the Defendants identify their experts and disclose their ultimate opinions and conclusions, but further required the Defendants to disclose the substance of the expert’s testimony and the grounds for each opinions.  
2)
Specifically, Rule 4:1(b)(4)(A)(i) required the Defendants “to identify each person whom the other party expects to call as an expert witness at trial, to state the subject matter on which the expert is expected to testify, and to state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.”  Rule 4:1(b)(4)(A)(i).
3)
The Pretrial Scheduling Order entered in this case required the Defendants to make these disclosures not later than March 18, 2010 and further ordered that if complete disclosures were not made the expert’s opinions would be excluded at trial.  
4)
The Pretrial Scheduling Order provided (in accordance with the Virginia Supreme Court’s Uniform Pretrial Scheduling Order):

 If requested in discovery, plaintiff's, counter-claimant's, third party plaintiff's, and cross-claimant's experts shall be identified on or before February 16, 2010.  If requested in discovery, defendant's and all other opposing experts shall be identified on or before March18, 2010.  If requested in discovery, experts or opinions responsive to new matters raised in the opposing parties, identification of experts shall be designated no later than April 2, 2010.  If requested, all information discoverable under Rule 4:1(b)(4)(A)(1) of the Rules of Supreme Court of Virginia shall be provided or the expert will not ordinarily be permitted to express any nondisclosed opinions at trial.
Pretrial Scheduling Order.  The Plaintiff timely and properly made her expert disclosures on February 16, 2010 (see copy attached as Exhibit A to this Motion).
5)
The Defendants’ expert designations (attached as Exhibit B to this Motion) have failed to comply with these requirements.  The Defendants’ expert designations identified the defense experts and provided conclusory assertions regarding the ultimate opinions of the defense experts, but failed “to state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.”  As a result, under the express provisions of the Pretrial Scheduling Order, the testimony of the defense experts should be excluded or strictly limited to the opinions, facts, and grounds which have been disclosed.  Any and all testimony or opinions as to which the Defendants have failed to make the required disclosures should be excluded at trial.  Additionally and/or alternatively, if the Court declines the exclude the testimony of the defense experts, the Plaintiff moves the Court to grant the Plaintiff an extension of time to depose the defense experts and to allow the Plaintiff to make rebuttal expert disclosures 10 days after the date of such depositions.    
Wherefore, Suzie F. Smith, by counsel, respectfully requests the Court to enter its Order granting the relief requested herein and such other and further relief as the Court may deem appropriate.  

SUZIE F. SMITH
By:
_____________________________
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Cory R. Ford 
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Barbara S. Williams, P.C.

101 Loudoun Street, SW
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Telephone: (703) 777-6535
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Certificate of Service

I hereby certify that on this ##th day of ####, 2010, a true copy of the foregoing document was served upon the Defendants by sending a copy thereof by facsimile (without exhibits), by e-mail (with Exhibits A and B), and by Federal Express Overnight (with Exhibits A and B) to:


Richard L. Nagle, Esq.


Tracie M. Dorfman, Esq.


Hancock, Daniel, Johnson & Nagle, P.C.


3975 Fair Ridge Drive, Suite 475 South


Fairfax, Virginia 22033-2911
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